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 1.  TIME:  9:00   CASE#: MSC17-01167 

CASE NAME: JONES VS. TZEN-WEN 

HEARING ON MOTION FOR SUMMARY ADJUDICATION (Complaint) 

FILED BY GEORGE H. HITES, EMO-GIZELLA  HITES 

* TENTATIVE RULING: * 

 

 Hites’ Motion for Summary Adjudication as to plaintiffs’ Fourth Amended 

Complaint is denied.  Numerous factual issues exist, including, but not limited to, 

whether Hites truly forgot all the things claimed or deliberately failed to disclose 

information; acted in good faith when completing the Transfer Disclosure 

Statement and Seller Property Questionnaire; disclosed as much as they should 

have regarding the things they did remember; deliberately restricted the 

information they permitted Engeo to disclose before the close of escrow; and 

mailto:dept07@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09
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affirmatively represented that there were no slides on the Property.  (In citing the 

disputed facts that follow, the court is relying on the evidence cited as being 

supportive of the factual issues listed above, whether or not that evidence directly 

disputes the particular fact across from which it is cited.  Further, in doing so, the 

court is not relying on any objections unless it sustained those objections in its 

evidentiary rulings.  See Disputed Material Fact (“DMF”) Nos. 4, 8, 9, 10, 11, 12, 

15, 17, 18, 21, 22, 23, 26, 27, 28, 35; Jones’ Additional Material Fact (“AMF”) 

Nos. 36-52; Manful Depo. pp. 63-65, 67-69; Tootle Depo, pp. 28, 29 36, 47 48.)  

There is also an issue of fact whether the slides disclosed in the June 16, 1997 

Engeo report were actually on Jones’ property.  (See DMF 26 and Tootle Depo.)   

 

Further, Mr. and Mrs. Hites are the sole witnesses to the state of their 

memories when filling out the Transfer Disclosure Statement and the Seller 

Property Questionnaire, so the court denies the motion on that basis as well.  

(See CCP § 437c (e).) 

 

 Hites relies on cases such as RSB Vineyards, LLC v. Orsi (2017) 15 

Cal.App.5th 1089, in which appellate courts have affirmed trial court grants of 

summary judgment to sellers of property.  None of these cases compels a different 

result here.  In RSB, the defendants converted a residence into a wine tasting room, 

and the buyer sued contending the seller knew the room was structurally unsound 

for a commercial use.  Defendants moved for summary judgment, offering 

evidence they had no knowledge of the various deficiencies in the building.  

The plaintiff, RSB, argued that defendants must have had knowledge due to the 

sheer number and severity of the deficiencies.  (Id. at 1092-1093, 1098.)  However, 

the appellate court ruled that some of the deficiencies were discovered only during 

demolition after the sale, and the rest would not have been apparent to a 

nonprofessional.  

 

 Nothing in RSB compels the conclusion that Hites’ denial of knowledge of 

slides on the Property must be believed here. 

 

Hites also cites Calemine v. Samuelson (2009) 171 Cal.App.4th 153.  But 

there the appellate court did not affirm a grant of summary judgment, it reversed 

one, holding that while the seller’s disclosure of water intrusion was adequate, a 

triable issue remained whether the seller should have gone further and disclosed 

known litigation over water intrusion.   
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The appellate court said the disclosures regarding water intrusion were in 

good faith because “the condominium had not suffered from water intrusion after 

the repairs were made.”  (Id. at 164.)  That does not mean the trier of fact here must 

find that Hites’ claimed lack of memory of substantial repairs will also be found to 

be in good faith.  Further, one reason there remained a triable issue of fact 

regarding the failure to disclose litigation relating to the water intrusion in 

Calemine was that there is a line on the Transfer Disclosure Statement requiring 

the disclosure of lawsuits affecting the property.  (Ibid.)  Similarly, here Hites’ 

affirmative answer to question 7, relating to “settling from any cause, or slippage, 

sliding, or other soil problems,” did not necessarily end their disclosure 

obligations.  Their explanation suggests they were disclosing only “slippage,” not 

“sliding” or “other soil problems.”  Further, they did not answer in the affirmative 

as to question 8, “Flooding, drainage, or grading problems,” or question 9, “Major 

damage to the property or any of the structures from fire, earthquake, floods, or 

landslides.”  A reasonable trier of fact could conclude they should have. 

 

Hites claims lack of knowledge of landslides because, to their knowledge, 

the 2006 event resulted only from a clogged drain.  But they paid a Jim Perry 

invoice for $14,000 that spoke of “slide maintenance.”  (See Ex. 2 to E. Hites 

Depo.)  The trier of fact could conclude that they did not pay a $14,000 invoice 

without reading it and were therefore on notice of something that needed to be 

disclosed. 

 

Also, Hites had the same reports from Engeo that Jones did before the close 

of escrow, indeed, possibly even more.  A trier of fact could conclude that, based 

on the Engeo documents and reports, Hites should have answered yes to question 

9 on the Transfer Disclosure Statement.  

 

Further, Hites cannot both claim that the 2006 event they were aware of is so 

different from a landslide that they lacked actual knowledge of landslides, but was 

so like a landslide that Jones was provided sufficient information about the risk of 

landslides through Hites’ disclosure of “slippage.”  Both the descriptive term used 

and the location of the problem (close to or far from structures) may matter as to 

whether the disclosure was sufficient.  In response to question 7 on the Transfer 

Disclosure statement, Hites disclosed a particular type of soil problem, “slippage,” 

not landslides, which are not even described on the form as a “soil problem” in 

question 7, but only mentioned in question 9.  On the Seller Property 

Questionnaire, Hites mentioned “erosion.”  The definition of “erosion” includes 
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“the gradual diminution of something.”  That implies something different from a 

landslide, which is usually thought of as a sudden event. (“[T]he sliding down of a 

mass of earth . . . from a mountain or cliff”).  

 

Hites argue they disclosed a “drainage problem.”  (Opp. At 16:12.)  

The court disagrees.  They answered no to question 8 on the Transfer Disclosure 

Statement, which includes “drainage problems,” and explained that their “yes” 

answer to question E.1. on the Seller Property Questionnaire, which does mention 

drainage along with many other things, was intended to disclose “slippage” and 

“erosion,” not “drainage.”  Even if Hites had disclosed a drainage problem, the 

court would not find that sufficient as a matter of law to disclose the existence 

of landslides. 

 

Perhaps Hites’ strongest evidence is that Jeffrey Jones received the June 16, 

1997 Engeo report before the close of escrow, and he read it as describing one 

possible and two probable landslides on or affecting the property before 1997.  

But that does not end the matter.  Those potential slides occurred many years 

before Jones purchased the Property, and some years before Hites did.  

A reasonable trier of fact could conclude it would be material for Jones to know 

that historical slides had recurred while Hites owned the property, just as there is a 

difference between water intrusion that has been successfully repaired, and water 

intrusion that has recurred or is still ongoing.  (See Calemine, supra, at 163-166.)   

 

Clearly, the Joneses are sophisticated buyers, but, just as clearly, they 

appeared more concerned with settling earth that might cause cracking inside the 

house, than with landslides from the uphill, or the slopes of their own, property.  

The court concludes that it is for the trier of fact here to decide whether the Joneses 

were so sophisticated that they did not justifiably rely on the misrepresentations or 

nondisclosures.  It cannot say that reasonable minds can come to only one 

conclusion on that issue.  (See Gray v. Don Miller & Associates, Inc. (1984) 35 

Cal.3d 498, 503 (whether reliance is justified is usually a question of fact).)   

 

Rulings on Evidentiary Objections 

 

The court rules on only those objections that it deems material to its disposition of 

the motion.  (See CCP § 437c (q).)   
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Jones’ Objections filed 2/25/22 

 

1 – Overruled as stated.  This literal statement is not objectionable for the reasons 

stated, but it may raise questions about individual opinions and the basis for them 

because it is not specific regarding what documents Tofani actually reviewed. (See 

Garibay v. Hemmat (2008) 161 Cal.App.4th 735, 742-743.)  It reinforces the rule 

that the court must strictly construe the moving party’s declarations.  (Ml Direct v. 

Tig Specialty Ins. Co. (2000) 79 Cal.App.4th 137, 141. 

2 – Sustained as to the words “as well as” through the word “South Slide.”  Lack of 

foundation. 

3 – Overruled, but viewed in light of the ruling on objection no. 2. 

5 – Sustained as to authentication, with a qualification.  The court will not allow 

this witness to authenticate Exhibit L.  But neither will it rule Exhibit L 

inadmissible for purposes of this motion based on a lack of authentication.  A 

document may be authenticated in various ways (see Evid. C. § 1410, 1414, 1417, 

1420, and 1421), including that the writing was received in response to a request to 

its author.  (Evid. C. § 1421.)  By inference, Exhibit L was produced in response to 

a request from Jones to Engeo at least twice, first in response to the authorization 

Hites provided before the close of escrow and then in response to Jones’ subpoena 

during the lawsuit.  (See testimony of Jeffrey Jones at pp. 43, 44, and 51-54 and 

Shannon Jones at 95-99.)  Sustained as to the truth of the opinions stated in the 

report as hearsay.  However, the report is admissible to show that both Hites and 

Jones knew before their purchases that an expert had opined there was a prior slope 

failure, whether or not that opinion was true being a separate issue. 

6 – Sustained, except as to the sentence that starts with the words, “A copy of the 

publicly-available map” through the end.  An expert may give his own opinion 

provided he has a proper basis to do so.  But he may not be used simply as the 

vehicle to present evidence of another expert’s opinion.  (see Grimshaw v. Ford 

Motor Co. (1981) 119 Cal.App.3d 757, 788-789, overruled in part by Kim v. 

Toyota Motor Corp. (2018) 6 Cal.5th 21, 38; Continental Airlines, Inc. v. 

McDonnell Douglas Corp. (1989) 216 Cal. App. 3d 388, 413-416.)  Further, the 

court does not need an expert to tell it what Engeo’s report disclosed to a 

nonexpert; and what the report would have disclosed to an expert is not relevant 

here.    

7 – Overruled. 

 8 – Overruled. 

10 – Sustained.  Tofani may be able to render an opinion regarding whether there 

was a slope failure in 2006, but he has no personal knowledge to state this opinion 
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as a fact. 

11 – Sustained. 

14 – Sustained. 

15 – Overruled. 

16 – Overruled. 

17 – Overruled. 

18 – Overruled. 

19 – Overruled. 

20 – Overruled. 

21 – Overruled.  

 

Hites’ Objections filed 3/4/22 

 

The objections are too long.  Generally, counsel should concisely state the 

objections, not write an extended brief regarding each one.  (See the form in CRC 

3.1354.) 

 

1 – The court is troubled by several things.  First, Jones is asking the court to take 

judicial notice of this declaration rather than filing an updated declaration with 

Jones’ Opposition.  Second, the declaration does not even state which party 

retained Mr. Ryan.  Third, the declaration does not contain much detail regarding 

the basis for the opinions stated.  Assuming, however, there is no proof at oral 

argument that Ryan is not even Jones’ expert and that he will never testify at trial 

because Jones did not disclose him, the objection is overruled, on the theory that 

Jones’s declarations are to be liberally construed and Jones is entitled to the benefit 

of reasonable inferences.  (See Powell v. Kleinman (2007) 151 Cal.App.4th 112, 

125-126.) 

2- Sustained. 

3 – The court reads this solely as an objection to Exhibit 2 to the deposition.  

Sustained as to the statement in the Jim Perry invoice about “slide maintenance”  to 

the extent that it is offered to prove there was a slide.  Invoices, bills, and receipts 

for repairs are hearsay.  (Pacific Gas & E. Co. v. G. W. Thomas Drayage etc. Co. 

(1968) 69 Cal.2d 33, 42-43.)  Therefore, they may not be admitted over a hearsay 

objection to prove the truth of the matters stated.  Overruled as to the objection 

based on lack of authentication.  See the deposition testimony at p. 78.  Overruled 

to the extent the invoice is offered to prove the Hites were on notice of a possible 

slide based on the description of the repair. 
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4 – Overruled.  (See People v. Harris (1978) 85 Cal.App.3d 954, 957.)  Further, it 

appears the documents were only used in this deposition in an attempt to refresh 

the recollection of the witness and to make the point that the documents were not 

disclosed before the close of escrow.  (See pages 83-85 of the deposition.)   Also, 

as stated in the ruling on Hites’ Objection No. 11 to the Jones motion, “The 

proposal is admissible as corroboration of Hale’s deposition testimony, at least to 

the extent he testified that he performed the work suggested in the proposal.  (See 

Hale testimony at pp. 34-35 and Pacific Gas & E. Co. v. G. W. Thomas Drayage 

etc. Co., supra, 69 Cal.2d at 43.)  Admissible lay description or opinion.  (See 

Johnsen v. Oakland, S. L. & H. E. Railway (1900) 127 Cal. 608, 610-611 

(admissible lay opinion of speed of train); People v. Leahy (1994) 8 Cal.4th 587, 

620) (admissible lay opinion of intoxication). 

5 – Overruled. 

6 – Sustained as to “for ‘slide maintenance.’”  Overruled as to the rest. 

7 - Sustained.  The court is unaware of any deposition testimony of Hites in which 

he authenticates Ex. F to his deposition. 

8 – The court reads this an objection to an exhibit to Exhibit 4 of the Jones 

Declaration, not to Exhibit 3 of the Jones Declaration.  The court does not 

understand the statement, “Ms. . . . Muller misquotes her own deposition 

testimony.”  She gave her declaration before she gave her deposition.  She cannot 

misquote in her earlier declaration, testimony she had not even given yet.  

Overruled. 

9 – Overruled. 

10 – Sustained as to the words, “was a slide.  It”  Overruled as to the rest. 

11 – Overruled. 

12 – Overruled.  See deposition testimony at 24:9-13. 

13 – Overruled.  However, the photographs are not admitted to prove that a slide is 

shown in them based on Jones’ declaration. 

14- Sustained as to everything after the words “reflecting a slide that took place . . 

.”  The case that Jones cites, United States v. Perea-Rey (9th Cir. 2012) 680 F.3d 

1179, 1182, fn. 1, permitted the court to take judicial notice of a Google map and 

satellite image as a source whose accuracy cannot reasonably be questioned, “for 

the purpose of determining the general location of the home,” not for determining 

whether such a map shows a landslide.  To establish the latter, requires the opinion 

of an expert in landslides who has seen how they look when shown on a Google 

satellite image. 

15 – Overruled, but read as “apparent slide.” 

16 -  Overruled, but read as “apparent slide.” 
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17 - Overruled, but read as “apparent slide.”   

18 – Overruled. 

19 – Overruled.   

20 - Sustained. 

21 - Sustained.   

22 – Overruled.  Hites is using the potential conflict with other testimony as a 

ground for objection, when all that does is create a factual issue to be resolved by 

the trier of fact. 

23 – Overruled.  

24 - Overruled. 

25 – Overruled. 

26 – Overruled.  The witness could be referring to the alleged 2006, 2007, and 

2013 slides.  Further, that there is contradictory evidence is for cross-examination.  

It does not generally render a witness’ own account inadmissible. 

27 – CCP § 437c (q). 

28 – Sustained. 

29 – Sustained. 

30 – See no. 1. 

31 – See no. 1. 

32 – See no. 1. 

33 – See no. 1. 

34 – See no. 1. 

35 – See no. 1. 

36 – Sustained. 

37 – Sustained. 

38 – Sustained. 

39 – Sustained. 

40 – Sustained. 

41 – Sustained. 

42 – Sustained. 
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 2.  TIME:  9:00   CASE#: MSC17-01167 

CASE NAME: JONES VS. TZEN-WEN 

HEARING ON MOTION FOR SUMMARY ADJUDICATION (X-Cplt.) 

FILED BY GEORGE H. HITES, EMO-GIZELLA  HITES 

* TENTATIVE RULING: * 

 

 Cross-defendant Hites’ Motion for Summary Adjudication as to the Sixth 

and Eighth Causes of Action of the Cross-Complaint filed by Guo/Lin is granted.  

(Undisputed Material Fact Nos. 1-12.) 

 

 Guo/Lin are owners of an uphill property from the property owned by 

plaintiff, Jones.  When Jones’ property was damaged by landslides, Jones sued 

Guo/Lin in this action, and Guo/Lin filed a cross-complaint for equitable indemnity 

against Hites.  Guo/Lin also added two causes of action against Hites based on 

nondisclosure and misrepresentation, and a request for punitive damages in 

connection with those causes of action, even though Hites was never engaged in a 

transaction with Guo/Lin and made no misrepresentation to them.   

 

 Hites now moves for summary adjudication as to the causes of action for 

deceit and the request for punitive damages.  The motion is meritorious and is 

therefore granted. 

 

Deceit based on a failure to disclose is actionable only if there is a duty to 

disclose.  (Goodman v. Kennedy (1976) 18 Cal. 3d 335, 346.)  A duty to disclose 

exists only if (1) a confidential or fiduciary relationship exists between the parties; 

(2) the defendant makes a representation that is likely to mislead for want of the 

disclosure; (3) there is active concealment of the undisclosed matters; or (4) the 

defendant has sole knowledge or access to material facts and knows that such facts 

are not known to or reasonably discoverable by the other party.  (Id. at 346-347; 

see also Linear Technology Corp. v. Applied Materials, Inc. (2007) 152 

Cal.App.4th 115, 131.)   While the latter three circumstances do not require a 

fiduciary relationship, they do require some relationship in which a duty to disclose 

can arise.  (LiMandri v. Judkins (1997) 52 Cal.App.4th 326, 336-337.)  In a case 

like this, a “such a relationship can only come into being as a result of some sort of 

transaction between the parties.”  (Id. at 337.)   

 

 Here, at the time of the original purchase in 1999, Hites owned a single 

parcel, which included both the land owned currently by plaintiffs, the Joneses, and 
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the majority of the land now owned by cross-complainant, Guo/Lin.  Later, Hites 

sold 40 acres of their original 87-acre property to the Hoelsches.  That 40 acres was 

combined with the Hoelsches existing 5-acre property to become a 45-acre 

property at 5950 Bruce Drive.  Chase Bank apparently took over the Hoelsch 

property sometime later.  Subsequently, Guo/Lin bought the 5950 property from 

Chase Bank in 2011.  Hites sold their remaining holding, the 5945 property, to 

Jones in April 2016.   

 

 These facts demonstrate that there was never any transaction or relationship 

between Hites and Guo/Lin that could support a claim by Guo/Lin for a 

nondisclosure by Hites.  That disposes of the Sixth Cause of Action on grounds of 

a lack of duty (unless Hites can be liable under the facts alleged and proven here 

for a misrepresentation made to another party, Jones.  That theory will be discussed 

below.) 

 

 Further, the Sixth Cause of Action also fails because the Cross-Complaint 

does not establish any reliance by Guo/Lin or any intent to induce Guo/Lin’s 

reliance by Hites.  It alleges the nondisclosure was made when Hites sold 5945 

Bruce Drive to Jones in 2016, not when Hites sold the 40 acres to the Hoelsches in 

1999 or when Guo/Lin purchased the now 45-acre 5950 Bruce Drive Property from 

Chase Bank in 2011.  (Cross-Complaint, ¶ 68 (Hites made the nondisclosure when 

Hites “sold the Jones Property to Plaintiff”), ¶ 69 (Hites knew the slide history and 

of substandard repairs when Hites “sold the Jones Property to Plaintiff”); ¶ 70 

(“Hites intended for their nondisclosure . . . to include action by Plaintiff [and it] 

did, in fact, induce Plaintiff to purchase the Jones Property in . . . 2016”).) 

 

 No requirement for a relationship between the parties exists as to the Eighth 

Cause of Action, for a false representation as opposed to a nondisclosure, but that 

claim fails because it fails to allege the conditions necessary for Guo/Lin to recover 

for a false representation that Hites made to Jones, as well as reliance and an intent 

to induce reliance. 

 

Guo/Lin cite a series of cases in support of their claim that privity is never 

required for either a claim of intentional misrepresentation or fraudulent 

nondisclosure.  (See Opp. at 3:14-23.)  However, those cases are all either 

distinguishable, or they are unpersuasive as support for the broad proposition 

claimed.  
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Lingsch v. Savage (1963) 213 Cal.App.2d 729, 736 states that an action for 

deceit does not require privity of contract, but it does so when ruling that a buyer 

may sue not just the seller but also the seller’s real estate broker, not when ruling 

that a subsequent buyer may sue an original seller.   

 

In Shapiro v. Sutherland (1998) 64 Cal.App.4th 1534, the court permitted 

the plaintiff to sue because the misrepresentation was made to an intervening 

relocation company, the seller knew the relocation company would not hold title in 

its own name, and the seller had “every reason to expect that their written statutory 

disclosure statement would be delivered to the purchaser when he or she ultimately 

was located.”  Shapiro rests on the principle of indirect deception embraced in 

Section 533 of the Restatement Second of Torts.  (Id. at 1548.)  That section states, 

“The maker of a fraudulent misrepresentation is subject to liability for pecuniary 

loss to another who acts in justifiable reliance upon it if the misrepresentation, 

although not made directly to the other, is made to a third person and the maker 

intends or has reason to expect that its terms will be repeated or its substance 

communicated to the other, and that it will influence his conduct in the transaction 

or type of transaction involved.”  (Emphasis added.)  However, Guo/Lin does not 

allege that Hites had any reason to expect the Hites Transfer Disclosure Statement 

to Jones in 2016 would be delivered by Chase Bank to Guo/Lin in 2011. 

 

Barnhouse v. City of Pinole (1982) 133 Cal.App.3d 171 permitted the 

subsequent owner of a tract home to sue the original developer and builder for the 

latter’s failure to disclose that there were preexisting seeps, springs and slides 

underground or a deviation from the plan for a slide repair.  (Id. at 189.)  That 

owner was just one of many that brought suit and was apparently the only one in 

the suit who was a subsequent rather than an original purchaser.  (Id. at 191-192.)  

The court quoted Section 533 from the Restatement Second of Torts and said, “the 

jury could have inferred that [the developer] failed to make the initial disclosures 

with the intention that subsequent purchasers would also act in ignorance.” (Id. at 

192.)   Here, that fact is not even alleged, let alone supported by evidence.   

 

In Wice v. Schilling (1954) 124 Cal.App.2d 735, 744 the court concluded a 

buyer could prevail against the preparer of a termite report or certification because 

the defendant “knew or should have known that the document . . . which he sent to 

the bank might be relied upon by Schilling as a member of the syndicate, or by him 

as a seller after having purchased the apartments from Cahoon, or by him and other 

persons with whom he might be transacting business pertaining to the apartments . 
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. .”  (Id. at 744.)  The court said, “A false representation made by one person with 

the intention that it shall come to the attention of another person and be acted upon 

by him, and which is acted upon by him to his injury, gives to the person so acting 

the same right to relief as if the representation had been made to him directly.”  (Id. 

at 745.)  Guo/Lin does not allege that Hites intended anything Hites said or failed 

to say to Jones in 2016 would come to the attention of Guo/Lin and be acted upon 

by Guo/Lin in 2011.   

 

Rather than arguing that they can sue Hites for deceit under the conditions 

stated in section 533 in the Restatement Second of Torts  and that they justifiably 

relied on any misrepresentation or nondisclosure, Guo/Lin argue the only 

requirement is that the misrepresentation be a proximate cause of their damages.  

(Opp. at 3:14-23.)   

 

Guo/Lin cites Gill v. Johnson (1932) 125 Cal.App. 296 in support of this 

proposition.  There, the issue was whether the buyer had good title to the property.  

The original owner had owed money to a lender.  The owner sued to cancel the 

deed of trust he had executed, claiming it had been obtained by fraud but he, 

himself, committed fraud in his lawsuit, by filing a false proof of service.  A year 

later, the plaintiffs purchased the property from a subsequent owner.  Immediately 

afterwards, the lender sued to establish the validity of the deed of trust and was 

successful.  Ten years after that, the plaintiff, burdened with a deed of trust he had 

not bargained for, sued his seller for damages under the Torrens Land Transfer Act, 

and the seller appealed the subsequent judgment, arguing there was a defect in 

parties because the original owner who committed the fraud was a necessary 

defendant and had not been joined. 

 

 The court said that whether the original owner was a necessary party 

depended on whether there was a cause of action against him, and there was a 

cause of action against him if he had acted in concert with the intervening owner.  

Alternatively, if his intention was to defraud the intervening owner “or the public 

generally, he would be answerable to any member of the public who was actually 

defrauded as a proximate result of his wrongdoing.”  The court relied on Civil 

Code section 1711.  That section states, “One who practices a deceit with intent to 

defraud the public, or a particular class of persons, is deemed to have intended to 

defraud every individual in that class, who is actually misled by the deceit.”  It 

does not state there is liability if the intent is to deceive the “buyer or a particular 

class of persons.”   
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Guo/Lin does not allege that Hites made any misrepresentation with the 

intent to deceive the public or a particular class of persons.  (See, e.g., Shell v. 

Schmidt (1954) 126 Cal.App 2d 279, 289 (the class of veterans.)  They allege that 

Hites may not have disclosed the history of slides to Hoelsch in 1999 (not even that 

Hites did not disclose it).  (Cross-Complaint, ¶ 11.)  And they allege that Hites did 

not disclose to Jones in 2016 the extensive history of landslide activity and the 

substandard slide repairs (¶ 68), and misrepresented to Jones in 2016 that the barn 

had been standing and operational for sixteen years without any issues.  (¶ 81.)  

Guo/Lin allege that the nondisclosure and the false representation was made to a 

single party, not to the public or a particular class of persons.  Thus, the court 

would not find Gill to be applicable here even if the proximate cause analysis that 

court utilized in 1932 would still be used today. 

 

 But the court does not agree that Gill’s proximate cause analysis would be 

used  today.  In the 1930’s proximate cause was still a common doctrine utilized as 

a check on limitless liability.  After the decision in Palsgraf v. Long Island R.R. 

Co. (1928) 248 N.Y. 339, however, courts in California eventually came to see 

duty as the primary check on limitless liability, with a proximate cause analysis 

being used chiefly to analyze the problem of intervening causes once the existence 

of duty was established.  (See Mosley v. Arden Farms Co. (1945) 26 Cal.2d 213 

and concurrence of Justice Traynor; Amaya v. Home Ice, Fuel & Supply Co. (1963) 

59 Cal.2d 295, 307, overruled in Dillon v. Legg (1968) 68 Cal.2d 728; Vesely v. 

Sager (1971) 5 Cal.3d 153, 163-164, superseded by statute.)  Thus, the question 

here is whether the seller of property owes a duty not to harm a remote purchaser 

through an intentional misrepresentation to the original purchaser.  That duty exists 

when the conditions in section 533 are alleged and established.  Here, they are 

neither alleged nor established.  And for the reasons stated previously, Guo/Lin 

cannot have relied in 2011 on a nondisclosure and a false representation that Hites 

made to Jones in 2016. 

 

The court’s conclusion is not altered by the result in Geernaert v. Mitchell 

(1995) 31 Cal.App.4th 601, where the trial court’s sustaining of a demurrer was 

reversed, because there the complaint alleged the basic requirements of Section 

533 – that the defendant intended or expected that its misrepresentations would be 

transmitted to the plaintiff.  (Id. at 604, 608-609.)  Here, the Cross-Complaint 

contains no such allegations concerning the forms of deceit alleged in the Sixth and 

Eighth Causes of Action.  (¶ 70 (intent to induce reliance by Jones); ¶ 71 (Hites 
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should have foreseen that the nondisclosure might cause future damage to the Lin 

Property, not that Hites intended or expected the nondisclosure to be transmitted to 

Guo/Lin); ¶ 83  (intent to induce action by Jones); ¶ 84 (same as ¶ 71).) 

 

In addition, in Geernaert, the misrepresentations on which the plaintiffs sued 

were made to the first intervening purchasers and concerned the property the 

plaintiffs acquired several purchases later.  Here, the misrepresentations alleged in 

the two causes of action at issue were about the property that the Hites retained and 

ultimately sold to Jones in 2016, not the portion of the property that Hites sold to 

Hoelsch in 1999 and that Guo/Lin purchased in 2011. 

 

Rulings on Evidentiary Objections 

 

The court rules on only those objections that it deems material to its disposition of 

the motion.  (See CCP § 437c (q).)   

 

The court sustains Guo/Lin’s objection numbers 1-3.  

 

Hites’ Objections filed 3/4/22 

 

1 – Sustained.  The Cross-Complaint is not admissible as evidence on this motion. 

2 – Sustained.  There must be a reasoned explanation for opinions like this.  

(Bushling v. Fremont Medical Center (2004) 117 Cal.App.4th 493, 508-510.) 

11 – Sustained. 

12 – Sustained. 

13 – Sustained. 

14 – 22: Sustained. 

23 – 25: – Sustained. 
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 3.  TIME:  9:00   CASE#: MSC18-01060 

CASE NAME: REDWOOD FIRE VS. DAYLIGHT TRANSPORT 

HEARING ON MOTION TO BE RELIEVED AS COUNSEL 

FILED BY JUAN MATA-SANDOVAL 

* TENTATIVE RULING: * 

 

The Plaintiff is ordered to appear in person.  

 

  

 4.  TIME:  9:00   CASE#: MSC19-01122 

CASE NAME: BOLLA VS. PRESIDIUM PARTNERS 

HEARING ON MOTION FOR SUMMARY ADJUDICATION OF ISSUES 

FILED BY PAUL JERRY BOLLA 

* TENTATIVE RULING: * 

 

Continued to 4/1/2022 at 10 a.m. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-01122 

CASE NAME: BOLLA VS. PRESIDIUM PARTNERS 

HEARING ON MOTION FOR SUMMARY JUDGMENT 

FILED BY HANSEN KOHLS SOMMER & JACOB, LLP, et al. 

* TENTATIVE RULING: * 

 

Continued to 4/1/2022 at 10 a.m. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-01250 

CASE NAME: McNEIL VS. MONTERREY FINANCIAL 

HEARING ON MOTION TO SET ASIDE DISMISSAL 

FILED BY KERRY MCNEIL 

* TENTATIVE RULING: * 

 

Before the Court is a motion to set aside dismissal of the action filed by Plaintiff 

Kerry McNeil. For the reasons set forth, the motion is denied. 
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Background 

Plaintiff filed this action in July 2019. Defendant Monterey Financial Services, 

LLC ("Monterey") moved for an order compelling arbitration, which was granted 

by the Court's order of January 31, 2020. A case management conference was held 

on August 31, 2020 at which Plaintiff's counsel failed to appear. On August 31, 

2020, the Court issued an order to show cause as to why the case should not be 

dismissed for failure to arbitrate and failure to prosecute, as Plaintiff had not 

initiated the arbitration on his claim. The Court set a hearing on the order to show 

cause for December 15, 2020. 

Plaintiff's counsel appeared at the December 15, 2020 hearing on the order to show 

cause. The minutes of the December 15, 2020 hearing reflect that counsel for 

Plaintiff, Matthew Oliveri, appeared telephonically at the hearing. The minutes 

further reflect Mr. Oliveri was informed by the Court (1) that if he failed to initiate 

arbitration prior to the next scheduled hearing, the Court may dismiss the action; 

(2) that the case was to be reassigned to Department 7, Judge Barry Baskin, and (3) 

that the continued hearing was set for June 16, 2021.  

At the June 16, 2021 hearing, no appearance was made by Plaintiff or his counsel. 

The Court dismissed the case on that date. Plaintiff filed his motion to set aside the 

dismissal on December 20, 2021. Monterey opposes the motion. 

Applicable Standard for Relief and Analysis  

Any motion or application to set aside a dismissal under Code of Civil Procedure 

§ 473(b) must be "made within a reasonable time, in no case exceeding six 

months, after the judgment, dismissal, order, or proceeding was taken." Relief is 

mandatory when an attorney submits an affidavit of fault, but only "whenever an 

application for relief is made no more than six months after entry of judgment." 

The mandatory provision also does not apply if the Court finds "the default or 

dismissal was not in fact caused by the attorney’s mistake, inadvertence, surprise, 

or neglect." 

The dismissal was "taken" against Plaintiff on June 16, 2021. Whether the six-

month deadline is measured as six calendar months or 182 days, the motion in this 

case, which was filed more than six calendar months and 187 calendar days after 

the case was dismissed, is untimely. (Davis v. Thayer (1980) 113 Cal. App. 3d 892, 

903 [choosing 182 days rather than six calendar months in that case as 182 days 
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was longer, for purposes of obtaining relief from a default judgment]; Gonzales v. 

City of Los Angeles (1988) 199 Cal. App. 3d 601, 604 [six months under 

Government Code deadline for filing claims is six calendar months or 182 days, 

whichever is longer].) Relief is not available to Plaintiff under Code of Civil 

Procedure § 473(b), as the six-month time deadline under the statute is 

jurisdictional. (Arambulo v. Union Carbide Corp. (2005) 128 Cal. App. 3d 333, 

345 [holding court has no authority to act under Code of Civil Procedure § 473(b) 

after the six months has expired). The motion is denied on that ground. 

Even if the Court considered the merits of the motion, the attorney declaration does 

not demonstrate the dismissal was in fact caused by the attorney not appearing at 

the June 16, 2021 hearing, the only issue addressed in the declaration. (Oliveri 

Decl. ¶¶ 2-4.) At the December 15, 2020 hearing at which Plaintiff's counsel 

appeared, Plaintiff through counsel was advised the Court may dismiss the case at 

the June 16, 2021 hearing if Plaintiff failed to comply the Court's January 30, 2020 

order by initiating the arbitration of his claim. Mr. Oliveri does not declare that 

Plaintiff initiated the arbitration of the claim by June 16, 2021 (or at any time).  

Monterey's counsel has filed a declaration attesting that as of June 16, 2021, 

Plaintiff had not initiated arbitration, the Court was so advised at the June 16, 2021 

hearing, and the Court dismissed the action. (Poole Decl. ¶¶ 2-23.) Mr. Oliveri 

does not declare Plaintiff's failure to initiate arbitration was his fault or otherwise 

address the failure to arbitrate.  

The Court finds the "fault" set forth in Mr. Oliveri's declaration was not the cause 

in fact of the dismissal; rather, the dismissal was the result of Plaintiff's failure to 

initiate arbitration by June 16, 2021 in violation of multiple Court orders. Plaintiff 

has not shown he is entitled to mandatory relief based on attorney fault, and the 

motion is also denied on that ground. 
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 7.  TIME:  9:00   CASE#: MSC20-00210 

CASE NAME: HEERA VS. KESSLER 

HEARING ON MOTION TO INTERVENE & REQUEST FOR STAY 

FILED BY PROGRESSIVE SELECT INSURANCE COMPANY 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 

 

  

 8.  TIME:  9:00   CASE#: MSC20-00210 

CASE NAME: HEERA VS. KESSLER 

HEARING ON MOTION TO SET ASIDE DEFAULT 

FILED BY PROGRESSIVE SELECT INSURANCE COMPANY 

* TENTATIVE RULING: * 

 

Unopposed motion granted. Responsive pleading to be filed no later than 3/31/22. 

CMC set for 10/4/22 at 8.30 a.m. 

 

  

 9.  TIME:  9:00   CASE#: MSC20-00330 

CASE NAME: HARRIS VS. CONTRA COSTA COUNTY 

HEARING ON MOTION FOR ORDER VACATUING DISMISSAL 

FILED BY TONYA HARRIS 

* TENTATIVE RULING: * 

 

Unopposed motion granted.  CMC set for 10/4/22 at 8.30 a.m. An OSC is set for 

the date to determine why the case should not be dismissed for failure to prosecute. 

Plaintiff is to serve and file a response to the OSC five days before the hearing. 
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10.  TIME:  9:00   CASE#: MSC21-00959 

CASE NAME: REESE VS. ELLIOTT 

HEARING ON MOTION TO STRIKE 1st Amended COMPLAINT 

FILED BY CHRISTINA ELLIOTT 

* TENTATIVE RULING: * 

 

Opposition is filed late, counsel are admonished not to do so again. A reply, if any 

to be filed by 3/18/22. Postponed to 3/25/22 at 9 a.m. 

 

  

11.  TIME:  9:00   CASE#: MSC21-00959 

CASE NAME: REESE VS. ELLIOTT 

HEARING ON DEMURRER TO 1st Amended COMPLAINT 

FILED BY CHRISTINA ELLIOTT 

* TENTATIVE RULING: * 

 

See # 10 above. 

 

  

12.  TIME:  9:00   CASE#: MSC21-02562 

CASE NAME: BURREY VS. CHEN 

SPECIALLY SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 

SET BY PLTF'S 01/25/22 ORDER ON EX PARTE APPLICATION 

* TENTATIVE RULING: * 

 

Continued to 03/25/2022 at 9:00 a.m. Defendant’s opposition shall be served and 

filed on or before 3/15/2022. Plaintiff’s reply shall be served and filed on or before 

3/22/2022.  Both motions will be heard on that date. 
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13.  TIME:  9:00   CASE#: MSN20-1413 

CASE NAME: SAVE LAFAYETTE VS. CITY OF LAFAYETTE 

HEARING ON MOTION FOR AN UNDERTAKING (CCP 529.2) 

FILED BY O'BRIEN LAND COMPANY, LLC 

* TENTATIVE RULING: * 

 

Real Party In Interest O’Brien Land Company, LLC’s motion for an 

undertaking is denied.  

O’Brien asks for an order that Petitioners post an $500,000 undertaking 

pursuant to Code of Civil Procedures section 529.2 while this matter is pending 

on appeal.  

The parties argue over whether the Court can hear this issue while there is an 

appeal pending on the merits of the writ. The Court agrees with O’Brien that the 

appeal did not stay the undertaking issue, which is a different issue than the one 

on appeal.  

Code of Civil Procedures section 529.2 requires a court to order a plaintiff to 

post an undertaking if the moving party’s motion satisfies all of the following: 

1. The plaintiff challenges a housing project that is a development project as 

defined by Gov. Code § 65928. 

 

2. The housing project meets or exceeds the requirements for low- or moderate-

income housing in Gov. Code § 65915 (i.e., it qualifies for a density bonus). 

 

3. The action, or relief sought in the action, has the effect of preventing or 

delaying the project from being carried out. 

 

4. The action was brought in bad faith, vexatiously, for the purpose of delay, or 

to thwart the low- or moderate-income housing project. 

 

5. The plaintiff will not suffer undue economic hardship if made to post an 

undertaking. 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   03/11/22 

 

- 21 - 

(Code Civ. Proc., § 529.2(a).) If the Court finds that the grounds for the motion 

have been established the Court “shall order that the plaintiff file the undertaking in 

an amount specified in the court’s order as security for costs and damages of the 

defendant”, not to exceed $500,000.  

The Court finds that the first two requirements have been met.  

Petitioner disputes that last three factors required for an undertaking 

pursuant to section 529.2.  

As to the third factor, the Court finds that this action has the effect of 

delaying the development project. Currently, the Court of Appeal has issued a stay, 

which prevents O’Brien from beginning construction. In addition, the evidence 

shows that O’Brien cannot obtain a financing for the construction project while 

there is litigation pending. (O’Brien decl. ¶4.)  

Factor Four 

For the fourth factor, O’Brien must show that Petitioner has acted bad faith, 

vexatiously, for the purpose of delay or to thwart the low- or moderate-income 

housing project. 

O’Brien argues that this action was brought to thwart affordable housing. 

O’Brien argues that Petitioner’s position that the project violated the general plan 

land use designation means Petitioner’s purpose in bringing this action (or the 

appeal) is to thwart affordable housing. The Court is not convinced that every time 

a someone opposes a housing development that includes some affordable housing 

it is an attempt to thwart a low- or moderate-income housing project. Nor is the 

Court convinced that in this case Petitioner’s goal was to thwart a low- or 

moderate-income housing project. 

O’Brien then provides a long string cite of portions of the record that show 

Petitioner wants to prevent affordable housing. O’Brien does not discuss these 

citations. Petitioner, however, took the time to address the long list of citations in 

its opposition brief.  

Petitioner points out that many of the comments are not from Petitioner’s 

members. In addition, O’Brien (who has the burden here) did not show which 
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comments were from Petitioner’s members or its lawyer. Thus, the Court is 

focused on comments from Petitioner’s attorney or on comments from 

representatives of Petitioner (such as board members).  

Most of these citations are not from Petitioner’s lawyer or representatives 

from Petitioner (from members that identified themselves as members of 

Petitioner). As noted above, O’Brien did not show which statements were actually 

made by members of Petitioner. In addition, much of the matter included in the 

citations were raising various concerns unrelated to affordable housing. Petitioner 

argues that it’s attorney and other individuals argued for more low income housing. 

The Court does not read these comments as affirmative pushing for more low 

income housing, but as noting that the affordable housing is not that affordable as it 

requires a yearly income of at least $100,000. Still, these comments cannot be 

considered as opposing low or moderate income housing.  

O’Brien also argues that this action was brought for the purpose of delay. 

It argues that since Petitioner wants additional CEQA review in this case that is 

essentially the same thing as bringing this action for the purpose of delay. 

O’Brien’s cites to a few pages in the record where Petitioner asked the City 

Council to delay its decision. O’Brien does not explain how Petitioner acted to 

delay this litigation and the Court finds that O’Brien has not met its burden of 

showing that Petitioner’s filing of this action nor its conduct during litigation was 

designed to delay the project. Instead, the Court finds that Petitioner’s action was 

designed to ensure that the City complied with CEQA.  

The Court finds that factor four is not met in this case and thus an 

undertaking is not required.  

Factor Five 

For the final factor, O’Brien must show that Petitioner will not suffer undue 

economic hardship if made to post an undertaking. 

O’Brien’s evidence shows that following contributions and expenses of 

Petition: 
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Time Period Contributi

on  

Expenses Ending 

Balance 

2015 (ex. 2) $9,658 $5,824 $3,834 

2016 (ex. 6) $23,515 $25,150 $1,191 

2017 (ex. 8) $23,094 $14,081 $15,126 

2018 (ex. 9) $26,987 $33,421* $40,938 

2019 (ex.11) $17,361 $6,952 $51,347 

2020 (ex. 13) $73,013 $75,094 $49,313 

2021 

(through 

June, ex. 14) 

$32,604 $62,604 $26,790 

*$33,421 is listed in the expenditures column, however, it 

appears this amount may have been related to 

reimbursement of legal fees and did not alter the yearly 

cash balance. 

 

Based on the Court’s review of O’Brien’s evidence, the yearly contributions 

to the Petitioner have averaged approximately $30,000. Petitioner’s evidence 

shows that as of January 2022, Petitioner had $11,993 in cash.  

O’Brien argues that this Court should consider the assets of the McLin 

Family Foundation, which has contributed $22,000 to Petitioner over the years. 

O’Brien offers not legal support for this proposition. Nor is there evidence akin to 

alter ego liability that shows the McLin Family Foundation and Petitioner are 

improperly intertwined. The Court declines to consider the assets of Petitioner’s 

donors.  

O’Brien requests a $500,000, based on an estimated $10 million in future 

loss. A $500,000 undertaking is more than sixteen times Petitioner’s annual 

donations. It is also significantly more than the amount of cash that Petitioner has 
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available. The Court finds that requiring an undertaking would impose an undue 

economic hardship on Petitioner. 

Rule 1.201 

Exhibit B to Stanley’s declaration violates California Rules of Court, rule 

1.201(a)(2). Petitioner’s attorney is ordered to provide a new copy of the Stanley 

declaration to the Department 7 clerk no later than March 17, 2022. The copy must 

be identical to the original declaration except for the redaction of the financial 

account number. Once received, the court clerk will replace the Stanley declaration 

with the redacted version and it have filed on February 14, 2022. The court clerk 

will then destroy the unredacted Stanley declaration. 

 

  

14.  TIME:  9:00   CASE#: MSN21-2330 

CASE NAME: NELSON VS. LIBERTY MUTUAL INSURANCE 

HEARING ON PETITION TO COMPEL ARBITRATION 

FILED BY TRACY NELSON 

* TENTATIVE RULING: * 

 

Motion is granted, this action is stayed pending the outcome of arbitration. CMC 

set for 12/21/22 at 8.30 a.m. 

 

  

15.  TIME:  9:00   CASE#: MSN22-0152 

CASE NAME: IN RE: BRYCE CASSELL 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 
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16.  TIME: 10:00   CASE#: MSC19-01872 

CASE NAME: GAINES VS. MONTES BROS. CONSTRUCTION 

JURY TRIAL - LONG CAUSE / 10 DAY(S) 

* TENTATIVE RULING: * 

 

Continued to 5/20/22 per 3/2/22 ex parte order. 

 

  

17.  TIME:  10:00 A.M.  CASE#: MSC21-00522 

CASE NAME: FANHAO KONG VS. JIE SUO 

COURT TRIAL - HALF DAY SHORT CAUSE / 0 DAY(S) 

* TENTATIVE RULING: * 

 

The Court anticipates that the parties will appear to submit a stipulated judgment. 

 

 

 

ADD-ON 

 

18.  TIME:  9:00   CASE#: MSC17-01167 

CASE NAME: JONES VS TZEN-WEN 

HEARING ON MOTION FOR SUMMARY ADJUDICATION 

FILED BY JEFFREY M. JONES, SHANNON B. JONES 

* TENTATIVE RULING: * 

 

 Plaintiffs’ motion for summary adjudication is denied.  (See Disputed 

Material Fact (“DMF”) Nos 3, 4, 5, 6, 8, 9; Hites’ Additional Material Fact 

(“AMF”) Nos. 22, 24, 25, 26, 27, 28, 29, 30, 33, 34, 37, 41, 46, 47.) 

 

 Background 

 

 In 2016, Jeffrey and Shannon Jones (collectively, “Jones”) bought a 47-acre 

property from George and Emo Hites (collectively “Hites”).  The Property is 

located at 5945 Bruce Drive in Danville, California.  The structures on the Property 

include barns, an arena, and paddocks. 

 

 In February 2017, landslides occurred on the Property.  Jones refers to them 
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as the South Slide and the East Slide.  The South Slide occurred at the end of 

Jones’ barn; the East Slide, behind the barn. 

 

 Jones filed suit against various parties, including Hites, for repair costs and 

other damages. 

 

 Jones now moves for summary adjudication that Hites owed Jones duties 

under the contract and tort law to disclose to Jones prior slides that occurred in 

2006, 2007, and 2013, and to produce, before the close of escrow, all documents 

that disclosed any slide that affected the Property.  

 

 Discussion 

 

 A party may move for summary adjudication that the adverse party did or 

did not owe him a duty.  (CCP § 437c (f)(1). The existence and scope of duty are 

legal questions for the court.  (Merrill v. Navegar, Inc. (2001) 26 Cal.4th 465, 477.)  

For instance, the California Supreme Court held on a motion for summary 

judgment that the scope of a landlord's duty to provide protection from foreseeable 

third party crime does not include hiring security guards unless there is a high 

degree of foreseeability, and that violent criminal assaults were not sufficiently 

foreseeable in that case to impose a duty on the landlord to provide security guards 

in the common areas.  (Ann M. v. Pacific Plaza Shopping Center (1993) 6 Cal.4th 

666, 678-679, overruled on other grounds in Reid v. Google, Inc. (2010) 50 Cal.4th 

512, fn. 5; see also Merrill, supra (court held on summary judgment that gun 

manufacturer could not be held liable on common law negligence theory because 

of statutory exemption from such liability). 

 

 On the other hand, whether a defendant has breached a general duty of care 

is typically a question of fact.  (See Anderson v. Ocean Sport Fishing, Inc. (1938) 

28 Cal.App.2d 712, 714; David Welch Co. v. Erskine & Tulley (1988) 203 

Cal.App.3d 884, 890, overruled on other grounds in Lee v. Hanley (2015) 61 

Cal.4th 1225.) 

 

 Further, the summary adjudication procedure is generally not to be used to 

resolve individual issues in a case.  (See Hindin v. Rust (2004) 118 Cal.App.4th 

1247, 1255-1256; see also Hood v. Superior Court (1995) 33 Cal.App.4th 319, 323 

(“The Legislature declared the purpose of the amendment to subdivision (f) [of 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   03/11/22 

 

- 27 - 

section 437c]: ‘to stop the practice of adjudication of facts or adjudication of issues 

that do not completely dispose of a cause of action or defense’”).) 

 

 For these reasons, the court questions whether Jones’ motion for summary 

adjudication is well-founded.  It may be seeking to avoid this rule by reframing a 

question of breach of duty as a question of the scope of a duty.  In cases where a 

well-established duty is obviously owed by the plaintiff to the defendant (in other 

words, in cases unlike Ann M.), whether that duty requires the defendant to take 

some specific action, is really more a question of breach, than of the scope, of duty. 

For instance, the driver of an automobile owes a duty to exercise due care in the 

operation of the vehicle.  Whether, in a particular case, that means the driver 

should driver faster or slower is a question of breach, and is an issue of fact, rather 

than of the scope of duty, and an issue of law. 

 

 Here, the seller of real property owes a duty to disclose all known facts 

affecting the value or desirability of the property when he knows that such facts are 

not known to, or within the reach of the diligent attention and observation of, the 

buyer.  (See RSB Vineyards, LLC v. Orsi (2017) 15 Cal.App.5th 1089, 1097.)   

Whether he must disclose any particular facts seems more a question of fact about 

whether he has breached this general duty than a question of law about the scope of 

his duty. 

 

 Assuming that the motion is proper at its core, i.e., that it is appropriate to 

ask the court to determine as a matter of law whether Hites had a duty to disclose 

the 2006, 2007,  or 2013 slides and whether Hites had a duty to disclose before the 

close of escrow “all” documents that disclosed any slide, the court still cannot 

make these determinations unless certain underlying facts are undisputed.  For 

instance, as to the 2006 landslide, it must be undisputed that (1) the slide occurred; 

(2) Hites knew about the slide; and (3) Hites knew that Jones did not know about 

the slide, and information about the slide (or possibly about slides at the site in 

general) was not within the reach of the diligent attention and observation of Jones.   

 

Jones has either failed to meet Jones’ initial burden on these sub-issues, or 

there is a factual dispute regarding one or more these sub-issues.  Regarding the 

2006 incident, Jones has not established it is undisputed there was a slide then as 
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opposed to a clogged drain that caused water or earth “run-off” (DMF 3, 4, 5, 6; 

AMF 22).  Further, Hites denies knowing there was a slide then. (AMF 24, 25, 29, 

37.)  

 

The situation is similar regarding the 2007 incident.  One alleged witness to 

that slide is Mogie Barden Muller, but she was at the Property from 2006 to 2009, 

and she testified she could not state when the earth movement that she observed 

occurred.  (Jones’ Ex. 6, Muller Depo, p. 17 and 21.)  Further, Hites denies 

knowing that a slide occurred in 2007.  (Hites’ Declarations, ¶ 6.)   

 

That leaves Joy Pratt as the sole witness to the fact that there even was a 

slide in 2007.  However, Pratt does not say she was at the Property when that slide 

occurred, only that a slide was already present when she moved to the Property in 

April 2007.  Further, Pratt gave her declaration well before the motion was filed 

and does not appear to have given her deposition.  Muller did not affirm all aspects 

of her declaration in her deposition.  The same might be true when Pratt ultimately 

testifies.  Therefore, the court would not grant summary adjudication as to the 2007 

slide based on the declaration of the sole witness to that slide, Pratt, even if Pratt’s 

declaration had said that a slide definitely occurred in 2007.  (See CCP § 437c (e).)   

 

Further, whether Hites must have known about that slide is a question of 

fact.  (Shapiro v. Sutherland (1998) 64 Cal.App.4th 1534, 1545 (“Whether or not 

the seller has actual knowledge of an undisclosed fact is obviously a question of 

fact”).)  

 

The court in Ann M. could summarily adjudicate that the landlord’s duty 

there to act reasonably did not include hiring security guards because the 

underlying facts necessary to make that determination were undisputed.  Thus, the 

motion completely disposed of that issue of duty.  Here, not all the underlying facts 

necessary to establish the duties mentioned in the motion are undisputed, so the 

court cannot completely dispose of those issues of duty (assuming they are issues 

of scope, and not of breach, of duty).  (Linden Partners v. Wilshire Linden Assocs. 

(1998) 62 Cal.App.4th 508, 522.)   

 

To go through the issues further, on a point-by-point basis only leads to the 
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conviction that, under the guise or resolving an issue of duty, Jones is really just 

trying to obtain partial summary judgment of individual non-dispositive issues in 

this case – a practice that the Legislature abolished when it enacted CCP § 437c (f).  

(See Hood.)   Declaring that Hites had a duty to disclose a particular slide is 

meaningless for this case unless Jones was not on notice that the slide occurred (or 

on sufficient notice of the possibility of slides in general), and the nondisclosure 

caused particular damages.  The same may be true as to the duty to provide “all 

documents” regarding any particular condition.  A reasonable trier of fact could 

conclude that the failure to provide a particular document was not significant in 

light of the information contained in other documents that were provided.   

 

CCP § 437c(f) “creates a means to eliminate those summary adjudication 

motions that would not reduce the costs and length of litigation.”  (Lilienthal & 

Fowler v. Superior Court (1993) 12 Cal.App.4th 1848, 1853-1854.)  Even if the 

court were to declare that Hites had a duty to disclose the 2013 slide (which Jones 

would undoubtedly later claim means the court has also determined that Hites 

breached that duty), Hites would still present all the same evidence in defense of 

the nondisclosure claims –that Hites disclosed enough to put Jones on notice of the 

potential for slides at the Property and that Jones was in possession of the key 

information in the form of the Transfer Disclosure Statement (Ex. 11, response to 

question 7 and explanation), Seller Property Questionnaire (Ex. 12, Question E and 

attached explanation), and the documents from Engeo.  The court declines to do 

this. 

 

Rulings on Evidentiary Objections 

 

 The court rules on only those objections that it deems material to its 

disposition of the motion.  (See CCP § 437c (q)). 

 

Hites Objections filed 2/18/22 

 

(In the future, counsel is requested to number the objections using arabic numerals, 

rather than Roman numbers and sub-letters.  The court will use the arabic numerals 

that correspond with the Roman ones.) 

 

1 – Overruled. 
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2 – Overruled. 

3a, b – Sustained. 

4 – Overruled as to the relevance objection stated, but with objection 3 being 

sustained, there is no basis to consider the map as evidence of anything because it 

is not authenticated. 

5a – Sustained to the extent offered to prove the truth of the matter stated – that 

water came down; overruled to the extent offered to prove that Hites received 

notice that Perry said water had come down. 

5b – Overruled.  There is independent evidence of the truth of the matter asserted – 

that there was some earth runoff in 2006 – in Hites’ interrogatory responses at 

7:17-18.  Those response are attached as Exhibit G to Hites’ deposition.  

5c – Sustained.  The court is unaware of any deposition testimony of Hites in 

which he authenticates Ex. F to his deposition. 

6a – Sustained.  Invoices, bills, and receipts for repairs are hearsay.  (Pacific Gas & 

E. Co. v. G. W. Thomas Drayage etc. Co. (1968) 69 Cal.2d 33, 42-43.)  Therefore, 

they may not be admitted over a hearsay objection  to prove the truth of the matters 

stated, including here, that there was a slide or that Perry performed “slide 

maintenance.”  Overruled to the extent the invoice is offered to prove the Hites 

were on notice of a possible slide based on the description of the repair. 

6b – Overruled.  Jones did not offer the portion of the testimony that is hearsay, 

which is at 76:3-11.   

7a – Overruled.  While CRC 3.1115 does state that the caption of a declaration 

must “specifically identify the motion or other proceeding that it supports or 

opposes,” Hites cites no authority that the absence of a caption that complies with 

this rule invalidates the declaration as a whole.  Presumably, the truth is the truth, 

regardless of the context in which the testimony is given.  Whether the declaration 

was given as the motion was being drafted or well before that, and whether or not 

its caption referred to the motion, Hites did what would be expected:  took the 

deposition of the declarant and tried to get her to retract the declaration in whole or 

in part.   

7b – Overruled.  The witness admitted she could not say the earth movement she 

observed was a slide.  But she can testify to what she observed – apparent earth 

movement.  (See the further testimony at 21:20-14, as well as People v. Garcia 

(1972) 27 Cal.App.3d 639, 643; Jordan v. Great Western Motorways (1931) 213 

Cal.606, 612.)   
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8a, b – Sustained as to everything after the words “reflecting a slide that took place 

. . .”  The case that Jones cites, United States v. Perea-Rey (9th Cir. 2012) 680 F.3d 

1179, 1182, fn. 1, permitted the court to take judicial notice of a Google map and 

satellite image as a source whose accuracy cannot reasonably be questioned, “for 

the purpose of determining the general location of the home,” not for determining 

whether such a map shows a landslide.  To establish the latter, requires the opinion 

of an expert in landslides who has seen how they look when shown on a Google 

satellite image. 

9a – Overruled.  However, the photographs are not admitted to prove that a slide is 

shown in them based on Jones’ declaration. 

9b – Overruled.   

10 – Overruled.  See No. 7. 

11a – Overruled.  The proposal is admissible as corroboration of Hale’s deposition 

testimony, at least to the extent he testified that he performed the work suggested in 

the proposal.  (See Hale testimony at pp. 34-35 and Pacific Gas & E. Co. v. G. W. 

Thomas Drayage etc. Co., supra, 69 Cal.2d at 43.)  Admissible lay description or 

opinion.  (See Johnsen v. Oakland, S. L. & H. E. Railway (1900) 127 Cal. 608, 

610-611 (admissible lay opinion of speed of train); People v. Leahy (1994) 8 

Cal.4th 587, 620) (admissible lay opinion of intoxication). 

12 - Overruled.  (See People v. Harris (1978) 85 Cal.App.3d 954, 957.) 

13 - Overruled.   

14 – Sustained. 

 

Jones’ Objections filed 2/25/22 

 

1 – Overruled as stated.  This literal statement is not objectionable for the reasons 

stated, but it may raise questions about individual opinions and the basis for them 

because it is not specific regarding what documents Tofani actually reviewed. (See 

Garibay v. Hemmat (2008) 161 Cal.App.4th 735, 742-743.)   

2 – Sustained as to the words “as well as” through the word “South Slide.”  Lack of 

foundation. 

3 – Overruled, but viewed in light of the ruling on objection no. 2. 

5 – Sustained as to authentication, with a qualification.  The court will not allow 

this witness to authenticate Exhibit L.  But neither will it rule Exhibit L 

inadmissible for purposes of this motion based on a lack of authentication.  A 

document may be authenticated in various ways (see Evid. C. § 1410, 1414, 1417, 
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1420, and 1421), including that the writing was received in response to a request to 

its author.  (Evid. C. § 1421.)  By inference, Exhibit L was produced in response to 

a request from Jones to Engeo at least twice, first in response to the authorization 

Hites provided before the close of escrow and then in response to Jones’ subpoena 

during the lawsuit.  (See testimony of Jeffrey Jones at pp. 43, 44, and 51-54 and 

Shannon Jones at 95-99.)  Sustained as to the truth of the opinions stated in the 

report as hearsay.  However, the report is admissible to show that both Hites and 

Jones knew before their purchases that an expert had opined there was a prior slope 

failure, whether or not that opinion was true being a separate issue. 

6 – Sustained, except as to the sentence that starts with the words, “A copy of the 

publicly-available map” through the end.  An expert may give his own opinion 

provided he has a proper basis to do so.  But he may not be used simply as the 

vehicle to present evidence of another expert’s opinion.  (see Grimshaw v. Ford 

Motor Co. (1981) 119 Cal.App.3d 757, 788-789, overruled in part by Kim v. 

Toyota Motor Corp. (2018) 6 Cal.5th 21, 38; Continental Airlines, Inc. v. 

McDonnell Douglas Corp. (1989) 216 Cal. App. 3d 388, 413-416.)  Further, the 

court does not need an expert to tell it what Engeo’s report disclosed to a 

nonexpert; and what the report would have disclosed to an expert is not relevant 

here.   Finally, the opinions in the Engeo report are not admissible to prove the 

truth of those opinions even if the report is authenticated.  An expert hired by one 

of the parties or from Engeo is needed to testify it is his opinion there was a slope 

failure before Hites purchased the property.  But the report is admissible to show 

that both Hites and Jones knew before their purchases that an expert had opined 

there was a prior slope failure, whether or not that opinion was true being a 

separate issue. 

7 – Overruled. 

 8 – Overruled. 

  10 – Sustained.  Tofani may be able to render an opinion regarding whether there 

was a slope failure in 2006, but he has no personal knowledge to state this opinion 

as a fact. 

11 – Sustained. 

14 – Sustained. 

15 – Overruled.  Hites used the words “clogged drain” on page 79, lines 5-9 of his 

deposition.  (See Scalf v. D.B. Log Homes, Inc. (2005) 128 Cal.App.4th 1510, 

1522-1523.) 

16 – Overruled. 

17 – Overruled. 
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18  - Overruled. 

19 – Sustained from the words “When my wife” to “Addendum No. 1.” 

20 – Overruled. 

21 – Overruled. 

22 – Overruled. 

23 – Overruled. 

24 – Overruled. 

25 – Overruled. 

 

Jones’ Reply Evidence and Request for Judicial Notice filed2/25/22 

 

Evidence is not generally permitted to be filed on Reply. (Jay v. Mahaffey 

(2013) 218 Cal.App.4th 1522, 1537-1538.)  Given the several motions that the 

court is ruling on simultaneously, the unfairness to the nonmoving party, and the 

proximity of the trial date, the court declines to consider the reply evidence.  For 

the same reasons, the court also denies the Request for Judicial Notice filed 

2/25/22. 

 

 

 


